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CALIFORNIA WORKERS' COMPENSATION: NEW AND 
FURTHER DISABILITY — WHAT YOU NEED TO KNOW 
If you were hurt at work in California and your condition has gotten worse since your original settlement or 
award, you may have the right to ask for more benefits. This is called a "new and further disability" claim. This 
report explains what this legal right means, how it works, who qualifies, the strict deadlines you must follow, 
and step-by-step instructions for filing a claim. 

Important: Your immigration status does not matter for workers' compensation benefits in 
California. Whether you are undocumented, have a pending visa, or hold any other immigration 
classification, you have full rights to file a new and further disability claim. California law protects 
all workers equally. 

--- 

Part 1: Understanding the New and Further Disability Doctrine 
This section explains the core legal concept and why it matters to you as an injured worker. 

What Is "New and Further Disability"? 

The new and further disability doctrine is a rule in California law that lets you go back and ask the Workers' 
Compensation Appeals Board (WCAB) — the state agency that decides workers' compensation disputes — 
for more benefits if your original workplace injury gets worse or creates new medical problems after your first 
award or settlement. 

Under Cal. Lab. Code § 5410 (https://law.justia.com/codes/california/code-lab/division-4/part-4/chapter-
2/section-5410-1/), you have the right to start a new claim for additional compensation within five years after 
the date of your original injury. The law says the WCAB keeps authority — called "continuing jurisdiction" — to 
hear your case during that five-year window. 

The California Court of Appeal defined new and further disability in Sarabi v. Workers' Comp. Appeals Bd., 
151 Cal.App.4th 920 (2007) (https://www.dailyjournal.com/dailyappellatereport/211881-sarabi-v-workers-
compensation-appeals-board) as disability resulting from a "demonstrable change" in your condition. This 
means a real, provable change — not just feeling worse or disagreeing with your original doctor's evaluation. 
A demonstrable change can include: 

● A gradual increase in your disability over time 

● A recurrence of temporary disability (meaning you become unable to work again because of the same 
injury) 

● A new need for medical treatment related to your original injury (such as your doctor now recommending 
surgery that was not previously needed) 

● Your condition changing from temporary disability to permanent disability (meaning your condition will 
not fully heal) 

The Five-Year Deadline: A Strict Rule 

Critical: The five-year time limit runs from the date of your original injury, NOT from the date you 
received your settlement or the date your case was closed. This deadline is what the law calls 
"jurisdictional" — meaning if you miss it, even by one day, the WCAB loses all legal power to hear 
your case, no matter how strong your evidence is. 

The California Supreme Court confirmed this strict rule in Subsequent Injuries Fund v. Workmen's Comp. App. 
Bd. (Talcott), 2 Cal.3d 56 (1966) (https://law.justia.com/cases/california/supreme-court/3d/2/56.html). The 
Court also clarified an important distinction: you must file your petition within five years, but the WCAB can 
decide your case after the five years have passed, as long as you filed on time. 

For cumulative trauma injuries (injuries that build up over time from repetitive work), Cal. Lab. Code § 5412 
(https://law.justia.com/codes/california/code-lab/division-4/part-1/chapter-1/section-5500-5/) defines the date 
of injury as the date when you became disabled AND knew (or should have known) that your disability was 
caused by your job. 

Who Can File? 



Every worker in California can file a new and further disability claim, regardless of immigration status. Cal. 
Lab. Code § 3351 (https://law.justia.com/codes/california/code-lab/division-4/part-1/chapter-1/section-3350-
3371.html) defines "employee" to include every person working for an employer, "whether lawfully or 
unlawfully employed," including "aliens and minors." Additionally, Cal. Lab. Code § 1171.5 
(https://fonteslawgroup.com/navigating-undocumented-workers-compensation-in-california/) states that 
immigration status shall not be considered when determining eligibility for workers' compensation benefits. 

California's Workplace Know Your Rights Act, effective February 1, 2026, requires employers to inform all 
workers — regardless of immigration status — of their workers' compensation rights 
(https://www.dir.ca.gov/DIRNews/2026/2026-14.html). 

--- 

Part 2: The Legal Framework — Statutes and Regulations 
This section explains the specific laws that govern new and further disability claims. 

The Three Core Statutes 

Three sections of the California Labor Code work together to create the rules for new and further disability 
claims. 

1. Labor Code § 5410 — Your Right to Reopen 

Cal. Lab. Code § 5410 (https://law.justia.com/codes/california/2010/lab/5400-5413.html) is the main statute. It 
states: "Nothing in this chapter shall bar the right of any injured worker to institute proceedings for the 
collection of compensation… within five years after the date of the injury upon the ground that the original 
injury has caused new and further disability." This law gives you the right to seek additional compensation and 
establishes the WCAB's continuing jurisdiction within the five-year period. 

2. Labor Code § 5804 — The Cutoff Rule 

Cal. Lab. Code § 5804 (https://law.justia.com/codes/california/code-lab/division-4/part-4/chapter-6/section-
5804/) acts as a limit. It says no award can be "rescinded, altered, or amended after five years from the date 
of the injury" unless a petition was filed within those five years. Any response (counterpetition) from the 
insurance company must be filed within 30 days of the original petition. 

3. Labor Code § 5803 — The WCAB's Authority to Change Awards 

Cal. Lab. Code § 5803 
(https://ww3.workcompcentral.com/columns/show/id/ee0104563c2c502614ff1f0aea5d528fcca6c981) gives 
the WCAB broad power to "rescind, alter, or amend any order, decision, or award" when good cause (a valid 
legal reason) exists. This authority is subject to the five-year limit under § 5804, but the WCAB keeps the 
power to enforce its awards even after five years — it just cannot change the substance of what was decided. 
This was confirmed in Rader v. Ticketmaster Corp., 91 Cal. Comp. Cases 11 (WCAB Panel Decision, Jan. 8, 
2026) (https://www.sullivanoncomp.com/blog/significant-panel-decision-clarifies-commutation-of-attorney-
fees-from-lifetime-awards). 

Filing Requirements Under State Regulations 

Cal. Code Regs. tit. 8, § 10536 (https://www.dir.ca.gov/t8/10536.html) sets out the rules for filing your petition. 
It requires that your petition must state "specifically and in detail the facts relied upon to establish new and 
further disability." This means you cannot simply say "my condition got worse." You must describe exactly 
what changed, when it changed, and how it relates to your original injury. If you never filed an original 
Application for Adjudication of Claim, you must file one along with your petition. 

Medical Evidence Standards 

Any medical report you submit must meet strict requirements under Cal. Lab. Code § 4628 
(https://www.dir.ca.gov/dwc/forms/qme/medicalreportdeclaration.pdf) and the substantial evidence standard 
established in Escobedo v. Marshalls, 70 Cal. Comp. Cases 604 (2005) (https://mulfil.com/without-the-how-
and-why-no-valid-apportionment/). Substantial evidence means the doctor's opinion must: 

● Be stated in terms of reasonable medical probability (not just possibility or guessing) 

● Be based on a proper examination and accurate medical history 



● Explain the reasoning behind the doctor's conclusions 

● Explain both "how and why" non-work-related factors contribute to disability, if apportionment applies 

A medical report that simply says "the condition worsened" without explaining the medical basis will not be 
accepted by the WCAB. 

--- 

Part 3: Key Court Decisions You Should Know 
This section summarizes the most important court cases that define how new and further disability claims 
work. 

Talcott — The Foundational Case (1966) 

Subsequent Injuries Fund v. Workmen's Comp. App. Bd. (Talcott), 2 Cal.3d 56 (1966) 
(https://law.justia.com/cases/california/supreme-court/3d/2/56.html) is the most important case in this area. 
The California Supreme Court held that: 

● The five-year period runs from the date of injury, not the date of settlement 

● You can file a petition at any time within those five years 

● The WCAB can decide your case after five years, as long as you filed on time 

● The deadline to file and the deadline for the WCAB to decide are different things 

Sarabi — Defining "Demonstrable Change" (2007) 

Sarabi v. Workers' Comp. Appeals Bd., 151 Cal.App.4th 920 (2007) 
(https://www.dailyjournal.com/dailyappellatereport/211881-sarabi-v-workers-compensation-appeals-board) 
defined what counts as new and further disability. The court said you must show a demonstrable change — 
meaning a real, provable change — and that this change must be causally connected to your original 
workplace injury. You cannot simply add new, unrelated body parts to your claim. 

Applied Materials — The Timing Rule (2021) 

Applied Materials v. Workers' Comp. Appeals Bd. (Chadburn), 64 Cal.App.5th 1042 (2021) 
(https://law.justia.com/cases/california/court-of-appeal/2021/h047148.html) clarified an important timing point: 
the demonstrable change in your condition must occur within the five-year window, even if the medical 
evidence proving that change comes later. In this case, treatment records from within the five-year period 
(2005–2006) were sufficient even though the trial did not occur until 2017. 

County of San Diego v. WCAB (Pike) — Benefit Limits (2018) 

County of San Diego v. WCAB (Pike) (https://www.jdsupra.com/legalnews/new-and-further-disability-does-
not-69891/) established that even when the WCAB has jurisdiction to reopen your case, certain benefit limits 
still apply. Specifically, temporary disability benefits (payments while you recover) are limited to 104 weeks 
within five years of the injury date under Cal. Lab. Code § 4656 (https://www.jdsupra.com/legalnews/new-and-
further-disability-does-not-69891/). Having jurisdiction and being entitled to specific benefits are two separate 
questions. 

General Foundry — The Progressive Disease Exception (1986) 

General Foundry Service v. WCAB (Jackson), 42 Cal.3d 331 (1986) 
(https://law.justia.com/cases/california/supreme-court/3d/42/331.html) created an exception to the five-year 
rule for insidious progressive diseases — conditions that develop slowly and become serious long after the 
original exposure. The WCAB can keep jurisdiction beyond five years for diseases like: 

● Asbestos-related lung conditions 

● Certain occupational cancers 

● Valley Fever 

● Hepatitis C 

● Chronic traumatic encephalopathy (CTE) from repetitive head trauma, as recognized in Oliver v. Tampa 
Bay Buccaneers, 2022 Cal. Wrk. Comp. P.D. LEXIS 251 (https://ieatraining.org/wcab-holds-that-cte-is-
an-insidious-progressive-disease/) 

Important: This exception applies only to genuine progressive diseases with long latency periods. 
Routine orthopedic or soft-tissue injuries do not qualify, even if they get worse over time. 



Standard Rectifier — Proof Requirements (1966) 

Standard Rectifier Corp. v. Workmen's Comp. App. Bd., 65 Cal.2d 287 (1966) 
(https://law.justia.com/cases/california/supreme-court/2d/65/287.html) established that new and further 
disability must be real and proven with new evidence. You must show the change from the condition at the 
time of the original award, and that change must be causally related to the industrial injury. The burden of 
proof rests with you. 

--- 

Part 4: Recent Developments (Through February 2026) 
This section covers the most recent WCAB decisions affecting new and further disability claims. 

Rainey v. WCAB (2024) — New Evidence Required 

In Rainey v. WCAB, ADJ8264803 (2024) (https://www.dir.ca.gov/wcab/Panel-Decisions-2024/Norman-
RAINEY-ADJ8264803.pdf), the WCAB denied the petition because the medical reports submitted after the 
award merely restated conditions as they existed at the time of the original award. The Board emphasized that 
"new evidence must be provided" showing actual change — not just repeating what was already known. 

Diaz v. Southland Lutheran Care Center (2024–2025) 

In Diaz v. Southland Lutheran Care Center, ADJ11237937 (2024) (https://www.dir.ca.gov/wcab/Panel-
Decisions-2024/Anabel-DIAZ-ADJ11237937.pdf), the WCAB emphasized that a demonstrable change must 
occur within five years of the injury date. Simply filing a petition before the deadline is not enough if the actual 
new disability arose after the five-year period expired. In this case, knee surgery recommended and 
performed after the five-year window closed did not satisfy the requirement. 

Raymond v. Defendant (October 2025) 

In Raymond v. Defendant, ADJ11938023 (Oct. 2025) (https://www.dir.ca.gov/wcab/Panel-Decisions-
2026/Wonda-RAYMOND-ADJ11938023.pdf), the WCAB addressed whether psychological injury and stroke 
claims constituted new and further disability when alleged to have arisen more than five years from injury. The 
Board reaffirmed that the temporal requirement is jurisdictional and strictly enforced. 

White v. City of Marina (October 2025) 

In White v. City of Marina, ADJ16147948 (Oct. 2025) (https://www.dir.ca.gov/wcab/Panel-Decisions-
2026/Donna-WHITE-ADJ16147948.pdf), the WCAB denied a psychiatric injury reopening petition where 
medical evidence merely restated pre-existing conditions rather than documenting genuine change. The 
Board required a clear causal nexus (direct connection) between the alleged psychiatric aggravation and the 
original industrial injury. 

Workplace Know Your Rights Act (Effective February 1, 2026) 

California's Labor Commissioner announced (https://www.dir.ca.gov/DIRNews/2026/2026-14.html) that the 
new Workplace Know Your Rights Act requires employers to provide annual written notice to all workers about 
their rights, including workers' compensation rights. This law applies to all workers regardless of immigration 
status (https://www.cdflaborlaw.com/blog/workplace-know-your-rights-act-notices-effective-february-1-2026/). 

--- 

Part 5: Arguments For and Against Your Claim 

This section explains the strongest arguments on both sides so you can realistically assess your situation. 

Arguments That Support Your Claim 

1. Clear Objective Change with Documentation (Strong) 

If your medical records from within the five-year window show a clear, objective worsening — such as a 
doctor recommending surgery that was not previously needed — this is strong evidence under the Sarabi 
(https://www.dailyjournal.com/dailyappellatereport/211881-sarabi-v-workers-compensation-appeals-board) 
standard. The WCAB has consistently found that recommendations for procedures not previously considered 
represent demonstrable change warranting reopening. 



2. Recurrence of Temporary Disability (Strong) 

Cal. Lab. Code § 5410 (https://law.justia.com/codes/california/code-lab/division-4/part-4/chapter-2/section-
5410-1/) specifically lists a "recurrence of temporary disability" as a basis for new and further disability. If you 
returned to modified work after your injury but then had a flare-up requiring time off, this is one of the clearest 
cases for reopening. 

3. Evidence Obtained After Five Years Can Support a Timely Petition (Moderate to Strong) 

Under Nickelsberg v. WCAB, 54 Cal.3d 288 (1991), you do not need to have all your medical proof within the 
five-year window — you just need to file your petition on time. However, Applied Materials, 64 Cal.App.5th 
1042 (2021) (https://law.justia.com/cases/california/court-of-appeal/2021/h047148.html) clarified that the 
actual change in your condition must have occurred within five years. 

4. Temporary Disability Becoming Permanent (Strong) 

If your condition was expected to improve with treatment but instead became permanent, this is exactly the 
kind of change § 5410 (https://law.justia.com/codes/california/code-lab/division-4/part-4/chapter-2/section-
5410-1/) was designed to address. 

5. Compensable Consequence Injury (Moderate to Strong) 

If your original injury caused a new problem in a different body part — for example, a knee injury caused you 
to limp, and the limp caused chronic hip pain — this may qualify as a compensable consequence injury. The 
causal chain must be clearly established through medical evidence. 

Arguments the Insurance Company Will Likely Make 

1. The Five-Year Deadline Has Passed (Strong for Defendants) 

If your petition is filed even one day after the five-year anniversary of your injury, the WCAB has no power to 
hear your case. This is the insurance company's strongest defense when it applies. 

2. No Real Change — Your Condition Was Foreseeable (Strong When Evidence Supports It) 

The insurance company may argue that your "new" disability was already evident at the time of your original 
award and should have been rated then. In Rainey v. WCAB (2024) (https://www.dir.ca.gov/wcab/Panel-
Decisions-2024/Norman-RAINEY-ADJ8264803.pdf), the Board agreed with this argument when medical 
reports merely restated conditions that already existed. 

3. Weak Medical Evidence (Strong When Reports Are Deficient) 

Under the Escobedo (https://mulfil.com/without-the-how-and-why-no-valid-apportionment/) standard, a 
doctor's report that simply states "condition worsened" without explaining the medical reasoning is not 
substantial evidence and will not support your claim. 

4. No Connection to Original Injury (Strong When No Nexus Exists) 

The insurance company will argue that while your condition may have worsened, the worsening was not 
caused by your original work injury but by other factors like aging, a new accident, or a pre-existing condition. 

--- 

Part 6: Step-by-Step Guide to Filing Your Claim 
This section provides a practical roadmap for pursuing a new and further disability claim. 

Step 1: Confirm Your Date of Injury and Calculate Your Deadline 

Critical: Do this immediately. Find your original workers' compensation claim form (DWC-1), award, 
or settlement agreement. Identify your date of injury (DOI). Add exactly five years — that is your 
absolute deadline to file. 

● For a specific injury (one event), the DOI is the date the injury happened 



● For cumulative trauma, under Cal. Lab. Code § 5412 (https://law.justia.com/codes/california/code-
lab/division-4/part-1/chapter-1/section-5500-5/), the DOI is when you became disabled AND knew or 
should have known it was caused by your job 

● If the deadline falls on a weekend or holiday, you have until the next business day 

Step 2: Gather Medical Evidence (60–120 Days Before Filing) 

Your medical evidence is the most important part of your claim. You need: 

● All medical records from your original injury — these establish your baseline condition 

● Recent medical records showing the change — ideally from within the five-year window 

● A medical report meeting substantial evidence standards under Cal. Lab. Code § 4628 
(https://www.dir.ca.gov/dwc/forms/qme/medicalreportdeclaration.pdf) and Escobedo 
(https://mulfil.com/without-the-how-and-why-no-valid-apportionment/) 

Your medical report must specifically: 

● Identify what has changed since your original award 

● Explain why the change happened (the medical reasoning) 

● State the opinion in terms of reasonable medical probability 

● Explain the connection between the change and your original work injury 

● Be based on an actual physical examination, not just a review of records 

Note: Under Cal. Lab. Code § 4067 (http://altmanlaw.com/kahns-comments-on-the-law/qme-ame-
procedure/), you may need to use the same Qualified Medical Evaluator (QME) or Agreed Medical 
Evaluator (AME) who evaluated you originally, if that doctor is still available. 

Step 3: Prepare Your Petition (30 Days Before Filing) 

Complete DWC/WCAB Form 42 (Petition to Reopen) (https://www.dir.ca.gov/dwc/iwguides/IWGuide11.pdf) 
with these required details under 8 Cal. Code Regs. § 10536 (https://www.dir.ca.gov/t8/10536.html): 

● The specific body parts affected 

● The specific medical conditions that are new or worse 

● Specific medical events or test results showing the change (for example, "MRI dated January 15, 2023, 
shows new disc herniation at L4-L5 not present on prior imaging") 

● The specific dates when you became disabled or needed new treatment 

● How the new disability connects to your original work injury 

● References to your supporting medical evidence 

Attach a declaration under penalty of perjury describing your symptom progression, medical treatment history, 
and how the change has affected your ability to work. 

Step 4: File Your Petition and Serve All Parties 
1. File electronically through the EAMS (Electronic Adjudication Management System) at the WCAB 
website (https://www.dir.ca.gov/wcab/). Paper filings are accepted but cause delays. 

2. Include document cover sheets and document separator sheets for each attachment. 

3. Serve (deliver copies to) all parties: the insurance carrier, any defense attorney, any lien claimants, 
and your own attorney if you have one. 

4. File a proof of service — a signed declaration certifying when and how you served each party. 

5. Keep copies of everything, including your EAMS filing confirmation with the timestamp. 

Important: The EAMS timestamp determines whether your filing is on time. Do not wait until the last 
possible day. 

Step 5: Respond to the Defense and Prepare for Your Hearing 

The insurance company will typically file an answer opposing your petition within 30 days. They may dispute 
your timing, whether your condition really changed, causation, or the quality of your medical evidence. You 
may file a reply addressing their specific arguments. 

If medical evidence is incomplete, the judge may order additional development under Cal. Lab. Code § 5701 
(https://www.dir.ca.gov/dwc/medicalunit/QUALITY-ASSURANCE-CHECKLIST.docx). Prepare to testify about 
your symptoms, medical treatment, and how your condition has changed. 



Step 6: Consider Settlement 

Before trial, you may negotiate a settlement. Key considerations: 

● Is your new disability temporary or permanent? 

● How strong is your medical evidence? 

● A stipulated award preserves your right to reopen again (within the five-year window), while a 
compromise and release is a final settlement that ends all future rights to benefits 

Important: If you accept a compromise and release, you permanently give up the right to reopen 
your claim. Understand the difference before you agree to any settlement. A stipulated award 
(https://employeesfirstlaborlaw.com/what-is-a-stipulated-award-in-california-workers-
compensation/) keeps your future rights open. 

--- 

Part 7: Filing in San Francisco and Northern California 
This section provides location-specific information for workers in the San Francisco Bay Area. 

WCAB San Francisco Division Hearing Locations 
● 100 Montgomery Street, Suite 800, San Francisco, CA 94104 

● 630 Sansome Street, 4th Floor, Room 475, San Francisco, CA 94111 

● Concord Hearing Location, 1855 Gateway Blvd., Suite 850, Concord, CA 94520 

Contact the WCAB San Francisco office (https://www.dir.ca.gov/wcab/) for current hearing schedules. The 
Information and Assistance Unit at the San Francisco office can help unrepresented workers with filing and 
procedural questions at no cost. 

What San Francisco Judges Expect 

San Francisco WCAB judges generally expect the following in new and further disability cases: 

● Specificity in petitions: Identify specific body parts, medical conditions, and dates. Vague claims of 
"worsening" will result in delays. 

● Early medical evidence: Submit your QME or treating physician reports early, not at the last moment 
before trial. 

● Clear proof: You must present affirmative evidence of change — you cannot rely on the absence of the 
defendant's evidence. 

● Credibility: If you claim new symptoms but no medical records from within the five-year window 
document those symptoms, judges are likely to reject the petition. 

How Cases Move Through the System 
1. After filing, your case is randomly assigned to a workers' compensation judge 

2. You will first have a master calendar hearing — an informational hearing where the judge asks if both 
sides are ready for trial 

3. If more evidence is needed, the judge typically grants one or two continuances (postponements) of 
60–90 days 

4. When both sides are ready, the case proceeds to a trial hearing where the judge makes a decision 

Timeline Estimates 
● Hearing scheduled: 60–120 days after filing 

● If medical evidence is ready: Resolution in 4–6 months 

● If additional evaluation needed: 8–12 months or longer 

--- 

Part 8: Costs, Fees, and Your Immigration Protections 
This section covers what you can expect to pay and confirms your rights regardless of immigration status. 

Attorney Fees 



Under Cal. Lab. Code § 5307.1 (https://www.sullivanoncomp.com/blog/topic/lc-5410), attorney fees in 
workers' compensation cases are typically 15% of the awarded benefits, subject to WCAB approval. Fees are 
deducted from your award — you generally do not pay out of pocket. 

Medical Evaluation Costs 
● Using your original QME: Supplemental report fees typically range from $500–$1,500 

● Requesting a new QME panel: The first evaluation is usually paid by the insurance company; 
supplemental reports or depositions may involve additional costs 

Your Immigration Protections 

Cal. Lab. Code § 3351 (https://law.justia.com/codes/california/code-lab/division-4/part-1/chapter-1/section-
3350-3371.html) defines "employee" to include all workers regardless of immigration status 
(https://fonteslawgroup.com/navigating-undocumented-workers-compensation-in-california/). Additional 
protections include: 

● Cal. Lab. Code § 1171.5 (https://www.unioncounsel.net/workplace-immigration-news/california-workers-
compensation-benefits-are-available-to-undocumented-employees) bars consideration of immigration 
status in workers' compensation determinations 

● Filing a workers' compensation claim does not trigger immigration enforcement 

● Federal immigration authorities do not have automatic access to workers' compensation case files 

● Employers are prohibited from retaliating against you for filing a claim, regardless of your immigration 
status 

● The California Labor Commissioner enforces anti-retaliation protections 
(https://www.dir.ca.gov/DIRNews/2026/2026-14.html) for all workers 

--- 

Part 9: Alternative Strategies If Your Initial Claim Fails 
This section outlines backup options if your primary petition is denied. 

Plan A: Petition for Reconsideration 

If the judge denies your petition, you have 10 days to file a petition for reconsideration with the WCAB. You 
must identify specific legal errors, cite controlling case law like Sarabi 
(https://www.dailyjournal.com/dailyappellatereport/211881-sarabi-v-workers-compensation-appeals-board) or 
Applied Materials (https://law.justia.com/cases/california/court-of-appeal/2021/h047148.html), and explain why 
the judge got it wrong. 

Plan B: "Good Cause" Reopening Under § 5803 

If the demonstrable change standard is hard to meet, you can argue that good cause exists under Cal. Lab. 
Code § 5803 
(https://ww3.workcompcentral.com/columns/show/id/ee0104563c2c502614ff1f0aea5d528fcca6c981) to 
reopen based on: 

● A mistake of fact (the original medical evidence was incorrect) 

● Newly discovered evidence that could not have been found earlier with reasonable effort 

● Fraud by the defendant or original medical evaluator 

Plan C: Insidious Progressive Disease Exception 

If your condition qualifies as an insidious progressive disease under General Foundry Service v. WCAB 
(Jackson), 42 Cal.3d 331 (1986) (https://law.justia.com/cases/california/supreme-court/3d/42/331.html), you 
can argue the WCAB retains jurisdiction beyond five years. This applies only to diseases with long latency 
periods and gradual onset — such as asbestos conditions, occupational cancers, or CTE from repetitive head 
trauma (https://ieatraining.org/wcab-holds-that-cte-is-an-insidious-progressive-disease/). 

Plan D: Separate Claim for Compensable Consequence 

If a new body part is affected as a consequence of your accepted injury, you may file a new application for 
adjudication for that body part as a compensable consequence — a separate claim rather than a reopening. 
This avoids the five-year limitation of § 5410 but requires strong proof of causal connection. 



--- 

Part 10: Critical Warnings 
Important: Read these warnings carefully before proceeding. 

The Five-Year Deadline Is Absolute 

Missing the five-year deadline means the WCAB cannot hear your case. There is no discretion, no tolling 
(pausing the clock), and no extensions except the rare insidious progressive disease exception. File well 
before the deadline to allow time for any processing errors. 

Compromise and Release Settlements End Your Rights 

If your original case was settled with a compromise and release (a lump-sum final payment), you may have 
already given up the right to reopen. A stipulated award (https://employeesfirstlaborlaw.com/what-is-a-
stipulated-award-in-california-workers-compensation/) preserves your reopening rights; a compromise and 
release does not. Check your settlement documents carefully. 

Medical Evidence Is Everything 

Weak medical evidence is the most common reason petitions fail. Invest the time and resources to get a 
thorough medical evaluation from a qualified doctor whose report meets the Escobedo 
(https://mulfil.com/without-the-how-and-why-no-valid-apportionment/) substantial evidence standard. 

Expect Aggressive Defense 

Insurance companies routinely fight new and further disability petitions. Be prepared for a contested hearing 
that may require your testimony and cross-examination. 

Psychiatric Injury Claims Face Higher Standards 

If you are claiming a new psychiatric condition related to your work injury, Cal. Lab. Code § 3208.3(b)(1) 
(https://law.justia.com/codes/california/code-lab/division-4/part-1/chapter-1/section-3208-3/) requires you to 
prove that actual events of employment were the predominant cause (more than 51% of all causes combined) 
of the psychiatric injury. This is a higher bar than for physical injuries. 

--- 
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Executive Summary 

The "new and further disability" doctrine in California workers' compensation law represents a critical 
procedural mechanism that allows injured workers to seek additional benefits when an original workplace 
injury worsens or creates new compensable conditions after an initial award or settlement. This doctrine is 
codified primarily in California Labor Code Section 5410 and operates in conjunction with the Workers' 
Compensation Appeals Board's (WCAB) continuing jurisdiction authority under Labor Code Section 
5803.[1][2][3] The doctrine is subject to a strict five-year statute of limitations running from the date of the 
original injury, not from the date of settlement or the date the claim was closed.[1][6] 

An injured worker's immigration status does not affect eligibility for new and further disability benefits, as 
California Labor Code Section 3351 explicitly includes all workers regardless of immigration status, and the 
WCAB's jurisdiction focuses exclusively on injury causation and disability, not immigration 
status.[21][21][43] The five-year window represents a jurisdictional limitation that is not subject to extension, 
tolling, or delay absent extraordinary circumstances such as the discovery of an insidious, progressive 
disease.[29][9] 

Key Strategic Considerations: 

The viability of a new and further disability claim depends on establishing that the injured worker has suffered 
a demonstrable change in condition that either (1) represents a genuine worsening of the original injury, (2) 
creates a new need for medical treatment causally related to the original injury, or (3) converts temporary 
disability into permanent disability.[27][27][27] Courts define this narrowly: the claimant cannot simply add 
unrelated body parts or conditions discovered after the original award; the new disability must be causally 
linked to and arise from the original industrial injury.[56] Medical evidence must meet rigorous "substantial 
evidence" standards, requiring opinions framed in terms of reasonable medical probability, based on adequate 
examination and history, and explaining the reasoning supporting conclusions.[41][67] 

Risk Assessment-Moderate to High Complexity: 

The strength of a new and further disability claim depends critically on: (1) timeliness of filing (within the 
five-year window), (2) quality of medical evidence establishing demonstrable change and causation, (3) 
whether the claimed condition was disclosed in or could have been identified from the original medical 
record, and (4) whether the defending insurance carrier can establish that the claimed disability was either 
anticipated at the time of original settlement or is merely speculative. Insurance carriers frequently contest 
new and further disability petitions, citing lack of evidence of change or disputed causation. The WCAB has 
demonstrated increasing skepticism toward petitions lacking specific, contemporaneous medical 
documentation supporting the alleged change in condition.[16][27][27] 

Qualitative Likelihood Assessment-Medium Probability of Success: 

The likelihood of successfully reopening a claim for new and further disability depends on the specific 
medical evidence. Cases involving clear objective findings (such as need for surgery not previously 
recommended, recurrence of temporary disability, or progression of a documented condition) present stronger 
positions than those relying on subjective symptom complaints alone. The WCAB requires that the change 
occur within the five-year period, not merely that medical evidence of the change be obtained after five years 
have passed.[16][27][27][27] 

Legal Framework 

Statutory Authority 

The foundation of California's new and further disability doctrine rests on three core statutory provisions that 
operate in tension and require careful coordination. 

Labor Code Section 5410: The Primary Jurisdictional Statute 



Page 15 
(c) 2026 The Law Offices of Fernando Hidalgo, Inc. 

Labor Code Section 5410 provides the direct statutory authorization for new and further disability 
claims.[17][20] The statute reads: "Nothing in this chapter shall bar the right of any injured worker to institute 
proceedings for the collection of compensation, including vocational rehabilitation services, within five years 
after the date of the injury upon the ground that the original injury has caused new and further disability or 
that the provision of vocational rehabilitation services has become feasible because the employee's medical 
condition has improved or because of other factors not capable of determination at the time the employer's 
liability for vocational rehabilitation services otherwise terminated. The jurisdiction of the appeals board in 
these cases shall be a continuing jurisdiction within this period."[17] This language establishes that (1) injured 
workers retain the right to seek additional compensation within a five-year window, (2) the WCAB maintains 
continuing jurisdiction to hear such claims, (3) the definition of compensable new and further disability 
extends beyond physical changes to include situations where vocational rehabilitation becomes feasible, and 
(4) the five-year clock runs from the date of injury, not from any settlement or closure date.[1][6][17] 

Labor Code Section 5804: The Limiting Provision 

Labor Code Section 5804 operates as the counterweight to Section 5410's expansive authorization. Section 
5804 states: "No award of compensation shall be rescinded, altered, or amended after five years from the date 
of the injury except upon a petition by a party in interest filed within such five years and any counterpetition 
seeking other relief filed by the adverse party within 30 days of the original petition raising issues in addition 
to those raised by such original petition."[28][31] This statute creates a bar on modification of awards after 
five years unless a petition initiating the modification was filed within the five-year window. The critical 
distinction is that Section 5804 does not bar the filing of a petition within five years; rather, it bars the WCAB 
from issuing a decision modifying the award after five years have elapsed, even if a petition was timely 
filed.[31][53] 

Labor Code Section 5803: Continuing Jurisdiction Authority 

Labor Code Section 5803 grants the WCAB broad authority to "rescind, alter, or amend any order, decision, 
or award, good cause appearing therefore."[31] This provision enables the Board to modify awards based on 
changed circumstances, including discovery of new evidence or changed medical conditions. However, 
Section 5803's power is subject to the Section 5804 five-year limitation, except that the Board retains 
authority under Section 5803 to enforce the terms of its awards after five years have elapsed, so long as the 
enforcement does not substantively alter the award's merits.[2][2] 

Regulatory Framework 

California Code of Regulations, Title 8, Section 10536: Petition Requirements 

California Code of Regulations, Title 8, Section 10536 implements the petition-to-reopen process, stating: 
"The jurisdiction of the Workers' Compensation Appeals Board under Labor Code section 5410 shall be 
invoked by a petition setting forth specifically and in detail the facts relied upon to establish new and further 
disability. If no prior Application for Adjudication of Claim has been filed, jurisdiction shall be invoked by 
the filing of an original Application for Adjudication of Claim."[4][4] This regulation requires that petitions 
be specific and detailed, establishing facts supporting new and further disability rather than mere allegation or 
conclusory statements. The requirement for specificity serves both to give notice to the defending party and to 
establish a record for potential appellate review. 

Labor Code Section 4628 and 8 CCR Section 10606: Medical Evidence Standards 

Medical reports must comply with Labor Code Section 4628 and corresponding regulatory provisions 
establishing that medical-legal reports constitute substantial evidence only when they meet rigorous standards: 
the opinion must be framed in terms of reasonable medical probability (not possibility or speculation), must be 
based on pertinent facts derived from adequate medical examination and history, and must set forth the 
reasoning in support of conclusions.[14][41][67][70] These provisions apply with full force to medical 
evidence submitted in support of new and further disability petitions. 

Key Case Law 

Foundational Authority: Subsequent Injuries Fund v. Workmen's Comp. App. Bd. (Talcott), 2 Cal. 3d 56 
(1966) 
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The California Supreme Court's decision in Subsequent Injuries Fund v. Workmen's Comp. App. Bd. (Talcott) 
established definitive principles governing Section 5410 application.[13] The Court held that (1) the five-year 
jurisdictional period runs from the date of injury, not from the date of settlement or award, (2) an injured 
worker may commence a petition for new and further disability at any time within five years of the injury 
date, and (3) the WCAB retains jurisdiction to decide such petitions even after the five-year period has 
elapsed, provided the petition was filed timely.[10][13] Critically, the Court distinguished between the 
deadline for filing a petition (five years) and the deadline for the WCAB to decide the petition (potentially 
beyond five years, so long as the petition was timely filed). This distinction has become foundational to new 
and further disability practice.[48] 

Causation Standard: Sarabi v. Workers' Comp. Appeals Bd., 151 Cal.App.4th 920 (2007) 

Sarabi v. Workers' Comp. Appeals Bd. established that "new and further disability" means "disability 
resulting from some demonstrable change in an employee's condition, including a gradual increase in 
disability, a recurrence of temporary disability, a new need for medical treatment, or the change of a 
temporary disability into a permanent disability."[27][27][48] The court held that causation between the 
original injury and the claimed new disability must be clearly established; the worker cannot simply discover 
that a body part not previously addressed has worsened unless that worsening results from or is a compensable 
consequence of the original injury.[27][27] 

Applied Materials v. Workers' Comp. Appeals Bd.* (Chadburn), 64 Cal.App.5th 1042 (2021) 

Applied Materials v. Workers' Comp. Appeals Bd. reaffirmed and refined the definition of new and further 
disability as "disability resulting from some demonstrable change in the employee's condition, including a 
gradual increase in disability, a recurrence of TD, a new need for medical treatment, or the change of a 
temporary disability into a permanent disability."[34] Significantly, the court addressed whether the claimed 
new disability must arise within the five-year period. The court held that the demonstrable change must occur 
within five years of the date of injury, even if medical evidence of that change is obtained after the five-year 
period has elapsed. However, in Applied Materials, the claimant's treatment records dated within the five-year 
period (2005-2006) satisfied the requirement even though the case proceeded to trial in 2017, because the 
evidence showed treatment-including eight doctor evaluations-within the five-year window.[34] 

Temporal Limitation Clarified: County of San Diego v. WCAB (Pike), D072648 (2018) 

County of San Diego v. WCAB (Pike) clarified that while new and further disability may be claimed within 
five years, certain types of benefits (specifically, temporary disability beyond 104 weeks) are barred by Labor 
Code Section 4656 amendments that limit temporary disability to 104 weeks within five years of the injury 
date.[53] This decision established that even though jurisdiction exists under Section 5410 to reopen a claim, 
statutory limitations on specific benefit types remain enforceable. The distinction is important: jurisdiction 
and benefit entitlement are separate inquiries. 

The "Insidious Progressive Disease" Exception: General Foundry Service v. WCAB (Jackson), 42 Cal. 3d 331 
(1986) 

The California Supreme Court in General Foundry Service v. WCAB (Jackson) created an exception to the 
five-year limitation for insidious, progressive diseases.[42][46][61][64] The Court held that the WCAB may 
reserve jurisdiction beyond five years to rate permanent disability in cases involving diseases that worsen 
gradually with a long latency period between exposure and symptom onset. The Board may tentatively rate 
disability and order advances, then reserve jurisdiction for final determination when either (1) the condition 
becomes permanent and stationary or (2) disability reaches 100 percent total.[64] The exception applies only 
to genuine insidious diseases (asbestos-related conditions, certain cancers, Valley Fever, Hepatitis C) and, 
recently, to chronic traumatic encephalopathy (CTE) when caused by repetitive head trauma.[42][46][61] 

WCAB Procedural Standards 

"Demonstrable Change" Requirement 

The WCAB consistently emphasizes that new and further disability must represent a genuine, objective 
change in condition, not merely subjective complaints or disagreement with the original medical 
evaluation.[16][19][27][27][27] In Rainey v. WCAB (2024), the Board emphasized that to establish new and 
further disability, "new evidence must be provided" showing the actual change, not merely restated conditions 
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as they existed at the time of the original award.[19] The Board noted that applicants "failed to provide 
evidence of new and further disability; the reports submitted after the award merely restated the conditions as 
they existed prior to the award."[19] 

Burden of Proof 

Consistent with California evidence law principles, the injured worker bears the burden of proving new and 
further disability by a preponderance of the evidence.[48] This requires not merely showing that a condition 
has worsened but providing substantial medical evidence documenting that worsening and establishing its 
causal nexus to the original injury.[14][16][27] 

Policy Guidance 

WCAB Panel Decisions and Procedural Guidance 

The WCAB has issued numerous procedural decisions clarifying expectations. Injured workers must file 
petitions with sufficient specificity to allow the defending party to respond meaningfully. "Skeletal" petitions-
those containing only minimal allegations-may be technically sufficient under Nolan v. Workers' Comp. 
Appeals Bd. (1977) but will result in procedural delays and may be dismissed for lack of specificity.[48] Best 
practice requires detailed factual allegations, supporting medical evidence, and clear articulation of how the 
condition has changed since the original award. 

Current Legal Landscape 

Recent Developments (Last 90 Days through February 2026) 

Panel Decision: Wonda Raymond v. Defendant, ADJ11938023 (October 2025) 

The WCAB recently addressed whether psychological injury and stroke claims constituted new and further 
disability when alleged to have arisen more than five years from the date of injury.[52] The Board held that 
even if a claimant seeks to reopen for injuries to new body parts, the WCAB may order QME panels to 
investigate causation; however, if the alleged new disability arose more than five years after the date of injury, 
jurisdiction may be lacking unless the claimant can establish that the condition was developing or being 
treated within the five-year window. This decision reinforces that the temporal requirement is jurisdictional 
and strictly enforced.[52] 

Panel Decision: Anabel Diaz v. Southland Lutheran Care Center, ADJ11237937 (October 2024-2025) 

The WCAB emphasized in the Diaz decision that a "demonstrable change in condition" requires more than 
alleging new treatment needs; the applicant must prove that the change occurred within five years of the injury 
date.[27][27][27] The Board noted that merely filing a petition to reopen before the five-year deadline does 
not confer jurisdiction if the alleged new and further disability actually arose after the five-year period 
expired. The case illustrates the WCAB's strict adherence to temporal requirements: applicant's December 
2022 treatment reports for knee surgery occurring in 2023 did not satisfy the requirement because the surgery 
was recommended and performed after the five-year window had closed.[27][27] 

Panel Decision: Donna White v. City of Marina, ADJ16147948 (October 2025) 

In a psychiatric injury reopening case, the WCAB addressed whether alleged aggravation of a psychiatric 
condition constituted new and further disability.[54] The Board held that the claimant must establish a clear 
causal nexus between the alleged psychiatric aggravation and the original industrial injury, and must do so 
through substantial medical evidence meeting the standards of reasonable medical probability. The Board 
denied the petition where medical evidence merely restated pre-existing conditions rather than documenting 
genuine change.[54] 

Appellate Development: Recent Ninth Circuit Activity and District Court Injunctions 

No major Ninth Circuit decisions on workers' compensation new and further disability doctrine have issued in 
the past 90 days. The issue remains primarily governed by California state law and WCAB precedent. The 
federal courts' limited involvement in workers' compensation matters (except where federal employees are 
involved or when constitutional issues arise) means that district court injunctions on this doctrine are rare. 



Page 18 
(c) 2026 The Law Offices of Fernando Hidalgo, Inc. 

However, federal court challenges may arise if a worker seeks habeas corpus relief or constitutional due 
process claims based on WCAB decisions. 

Immigration Status and Workers' Compensation Eligibility 

Critical Finding: Immigration Status Is Not a Bar to New and Further Disability Benefits 

Multiple authoritative sources confirm that California Labor Code Section 3351 explicitly includes all 
workers, regardless of immigration status, in the definition of "employee."[21][21][43] California Labor Code 
Section 1171.5 further states that immigration status shall not be considered in determining eligibility for 
workers' compensation benefits.[21] The January 2026 announcement by California's Labor Commissioner 
confirms that the new Workplace Know Your Rights Act, effective February 1, 2026, requires employers to 
inform all workers-regardless of immigration status-of their workers' compensation rights.[8][11][8] 

Consequently, an undocumented worker, a worker with pending immigration status, or any worker regardless 
of immigration classification retains full access to new and further disability proceedings before the WCAB. 
The WCAB's inquiry focuses exclusively on whether the injury is compensable and whether new and further 
disability has been established; immigration status is entirely irrelevant to WCAB jurisdiction and substantive 
determinations.[21][21][43] 

Circuit Splits and Persuasive Authority 

Within California's workers' compensation system, the WCAB's decisions are binding statewide, so there are 
no geographic "circuit splits" within the state. However, variations exist in how different WCAB judges and 
panels apply the demonstrable change standard. Some judges require explicit contemporaneous 
documentation of worsening (objective findings, functional loss), while others accept treating physician 
statements indicating progression. These variations are addressed through reconsideration petitions and 
appellate review. 

Outside California, workers' compensation law varies substantially by state, but California's new and further 
disability doctrine is relatively more worker-favorable than many jurisdictions. Some states impose shorter 
reopening windows (2-3 years) or require that claims be reopened before they are formally "closed." 

Pending Litigation and Regulatory Developments 

No major legislation affecting the new and further disability doctrine is currently pending in the California 
legislature as of February 2026. The five-year window and continuing jurisdiction framework established in 
the 1960s remains the governing framework. However, proposed amendments regarding occupational disease 
and cumulative trauma injury definitions could indirectly affect new and further disability practice by 
clarifying the date of injury for ongoing conditions. 

The WCAB has not issued new rulemaking proposals specifically addressing new and further disability 
doctrine, though WCAB judges continue to refine standards through published panel decisions. 

San Francisco and Northern California Context 

San Francisco Immigration Court Context-N/A with Clarification 

Important Note: The system prompt references "San Francisco Immigration Court," "ICE ERO Field Office," 
and immigration-specific considerations inappropriate to a workers' compensation research report. This 
research focuses on workers' compensation law within Northern California, not immigration proceedings. The 
equivalent institutions for workers' compensation are: 

San Francisco Division of Workers' Compensation: Handles workers' compensation disputes for the San 
Francisco Bay Area 

WCAB San Francisco Hearing Locations: The WCAB operates three hearing locations serving the San 
Francisco area: 

100 Montgomery Street, Suite 800, San Francisco, CA 94104 

630 Sansome Street, 4th Floor, Room 475, San Francisco, CA 94111 
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Concord Hearing Location, 1855 Gateway Blvd., Suite 850, Concord, CA 94520[4][8] 

San Francisco WCAB: Known Procedural Tendencies and Judge Preferences 

Procedural Expectations 

The San Francisco Division's WCAB judges generally expect the following in new and further disability 
petitions: 

Specificity: Petitions must identify specific body parts, medical conditions, and dates on which change 
occurred. Vague allegations of "worsening" without detail frequently result in continuances for record 
development under Labor Code Section 5701.[27][32] 

Early Medical Evidence Submission: Judges appreciate parties submitting QME or treating physician reports 
early in the case, rather than at the last moment before trial. The SF Division's master calendar judges often 
continue cases to allow parties to develop complete medical records. 

Burden of Proof Clarity: San Francisco judges explicitly instruct parties that the injured worker bears the 
burden of proving new and further disability by a preponderance of the evidence. Parties must present 
affirmative evidence, not rely on the absence of defendant's contrary evidence. 

Credibility Assessment: San Francisco judges have demonstrated willingness to find credibility issues where 
applicants claim new symptoms but prior medical records do not document the claimed condition. For 
example, if applicant claims aggravation of a psychological condition but no treating physician documented 
psychiatric complaints within the five-year window, judges often reject the petition.[54] 

Local Filing Requirements and Deadlines 

Filing Location and Method 

Petitions to reopen must be filed with the WCAB's San Francisco District Office. Modern practice requires 
electronic filing through the EAMS (Electronic Adjudication Management System).[4][32][32] Paper filings 
are still accepted but result in processing delays. The WCAB Information and Assistance Unit provides form 
DWC/WCAB Form 42 (Petition to Reopen) with detailed instructions.[32][32] 

Proof of Service Requirement 

All petitions must be served on all parties of interest, including the insurance carrier, any defense counsel, and 
any lien claimants. Proof of service must be submitted with the petition. The WCAB rules require service to 
be completed at least 10 days before the hearing date.[32][32] 

WCAB Rules and Local Variations 

Continuance Practice in San Francisco 

The San Francisco WCAB judges generally grant one or two continuances in new and further disability cases 
to allow parties to obtain necessary medical evidence, file supplemental declarations, or conduct medical-legal 
evaluations. However, continued abuse of continuance requests can result in dismissal or adverse rulings. The 
judges expect parties to be reasonably prepared within 60-90 days of filing. 

Master Calendar vs. Trial Calendars 

In San Francisco, new and further disability petitions typically proceed through a master calendar hearing 
(informational) before proceeding to a trial hearing. At the master calendar stage, judges inquire whether the 
parties are ready to proceed to trial or whether additional discovery or evidence development is needed. This 
provides an opportunity for parties to clarify the issues and potentially narrow disputes. 

Regional Demographics and Injury Types 

Northern California workers' compensation practice reflects the region's economic and occupational profile: 

Technology sector injuries: Cumulative trauma to wrists, shoulders, and neck from computer work; mental 
health conditions from work stress in competitive environments 
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Agricultural injuries: Northern California's agricultural regions produce injuries consistent with seasonal farm 
work, including repetitive strain 

Construction injuries: The Bay Area's active construction market generates orthopedic injuries, particularly to 
spine, shoulders, and knees 

Healthcare worker injuries: Hospitals and clinics throughout the region produce needle-stick injuries, 
infectious disease exposures, and patient-handling injuries 

New and further disability claims in the Northern California region frequently involve escalation of 
orthopedic conditions (need for surgery years after initial injury) and psychiatric conditions secondary to 
workplace trauma or prolonged pain management. 

Strategic Analysis Framework 

Arguments Favoring New and Further Disability Claims 

Argument 1: Clear Objective Change with Contemporaneous Documentation 

Strength: Strong to Moderate 

Where an injured worker can present medical evidence dating within the five-year window showing a clear, 
objective worsening of the original condition, the claim is substantially strengthened. For example, if an 
applicant received an initial workers' compensation award for a back injury with a 20 percent permanent 
disability rating, and treating physician records from year three show recommendations for spinal fusion 
surgery (previously not recommended), this represents a clear, documented change meeting the Sarabi 
standard.[27][27][48] The WCAB has consistently found that recommendations for procedures not previously 
considered represent demonstrable change warranting reopening.[27][27][35] 

The defendant's strongest response to this argument is that the surgery recommendation may reflect natural 
disease progression unrelated to the industrial injury, or that the treating physician's recommendation lacks 
substantial evidence supporting causation. However, if the treating physician establishes that the worsening 
relates directly to the industrial injury (not to intervening events, pre-existing conditions, or independent 
disease processes), the claim gains significant strength.[41][67][70] 

Argument 2: Recurrence of Temporary Disability 

Strength: Strong 

Labor Code Section 5410 explicitly authorizes compensation for "a recurrence of temporary disability" as new 
and further disability.[1][17][27][27][48] If an injured worker returns to modified work following recovery 
from an initial injury, then experiences a flare-up requiring time off work, this constitutes compensable new 
and further disability if documented to result from the original industrial injury.[1][17][27][27] Courts have 
held that recurrence of temporary disability is the paradigmatic case of new and further disability.[27][27] 

Defendants typically respond by arguing that recurrence should have been foreseen at the time of original 
settlement, or that the flare-up results from the applicant's failure to follow restrictions or engage in 
rehabilitation. However, if medical evidence clearly establishes that the flare-up stems from the industrial 
injury rather than applicant noncompliance, the WCAB generally permits reopening.[27][27][48] 

Argument 3: Medical Evidence Obtained After Five Years Supports Petition Filed Within Five Years 

Strength: Moderate to Strong (With Important Limitations) 

Under Nickelsberg v. WCAB, 54 Cal. 3d 288 (1991), an applicant need not obtain proof of new and further 
disability within the five-year window; rather, the applicant must merely file a petition within five years, and 
medical evidence obtained afterward may support that petition.[48] However, this rule has a critical limitation 
clarified in Applied Materials: the demonstrable change in condition must have occurred within the five-year 
period, even if evidence of that change is discovered later.[34][48] 

For example, if applicant suffered a back injury in 2018 and filed a petition to reopen in 2022 (within five 
years), but the QME evaluation report establishing deterioration was not received until 2024, the petition is 
still valid provided the medical evidence documents that deterioration occurred between 2018 and 
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2023.[34][48] The defending carrier's strongest argument is that the alleged change did not actually occur 
within five years, or that evidence of change was available but the applicant failed to diligently pursue it 
during the five-year window. 

Argument 4: Change of Temporary Disability into Permanent Disability 

Strength: Strong 

Labor Code Section 5410 explicitly includes as new and further disability "the change of a temporary 
disability into a permanent disability."[1][17][27][27][48] Where an injured worker's condition fails to resolve 
and permanent disability subsequently becomes appropriate, reopening is authorized.[27][27][48] This 
argument is particularly strong where the initial award explicitly noted that the condition was expected to 
resolve with treatment, but subsequent medical evidence establishes permanent impairment.[27][27] 

Defendants typically argue that the permanent disability should have been anticipated, or that the applicant's 
failure to improve reflects independent factors. However, if medical evidence clearly establishes that the 
condition did not respond to treatment as anticipated, and the permanent disability results from the industrial 
injury, the WCAB generally permits reopening and rating of permanent disability.[27][27] 

Argument 5: Compensable Consequence Injury 

Strength: Moderate to Strong (Fact-Dependent) 

Courts have permitted reopening when an original injury causes a compensable consequence affecting a 
different body part or system. For example, if an applicant suffers an initial severe knee injury causing a 
pronounced limping gait, and this gait abnormality subsequently causes chronic hip pain and disability, the hip 
condition may constitute compensable consequence disability derivable from the original knee 
injury.[1][27][27][56] The causal chain must be clearly established through medical evidence. 

Defendants respond by arguing the new condition is either pre-existing, independently caused, or too remote 
from the original injury. However, if medical causation is established, the WCAB has permitted compensation 
for consequence injuries.[1][27][27] 

Arguments Opposing New and Further Disability Claims (DHS/Defendant's Position) 

Argument 1: Five-Year Statute Is Jurisdictional and Absolute 

Strength: Strong for Defendants 

If a petitioner files more than five years after the date of injury, the WCAB completely lacks jurisdiction to 
hear the petition, regardless of the merits. Labor Code Section 5410 and Section 5804 are strictly construed as 
jurisdictional limitations.[10][13][29][9] Defendants argue that the five-year window is final and non-
extendable (with limited exceptions for insidious progressive diseases). This argument is essentially 
bulletproof if the petition is filed after the deadline.[10][13][29][9][53] 

Argument 2: No Demonstrable Change-Condition Was Foreseeable 

Strength: Strong for Defendants When Evidence Supports It 

Defendants argue that the claimed "new and further disability" was either (1) evident at the time of original 
award and should have been rated then, or (2) merely represents natural disease progression that was 
foreseeable and thus included in the original settlement.[16][19][27][27] In Rainey v. WCAB, the Board 
rejected the applicant's petition where the applicant's medical records from the time of original award 
documented the same conditions the applicant claimed as new and further disability years later.[19] 

The WCAB has consistently held that simply obtaining additional treatment for a pre-existing, pre-rated 
condition does not constitute new and further disability.[16][19][27][27] 

Argument 3: Medical Evidence Does Not Meet Substantial Evidence Standard 

Strength: Strong for Defendants When Medical Reports Are Deficient 

Defendants argue that the applicant's medical evidence fails to constitute substantial evidence because the 
reporting physician did not frame opinions in terms of reasonable medical probability, did not explain the 
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reasoning supporting conclusions, or based opinions on speculative rather than actual examination 
findings.[41][67][70] Under Escobedo v. Marshalls (2005), 70 Cal. Comp. Cases 604, medical opinions 
lacking proper foundation, reasoning, or adequate examination are not substantial evidence and cannot support 
a WCAB finding.[41][67][70] 

This is a frequently successful defense where applicant's treating physician simply states "condition 
worsened" without explaining the medical basis for that conclusion or distinguishing industrial from non-
industrial causation.[41][67][70] 

Argument 4: Failure to Establish Causation to Original Injury 

Strength: Strong for Defendants When No Nexus Shown 

Defendants argue that while a condition may have worsened, the applicant has not established that the 
worsening stems from the original industrial injury rather than intervening events, pre-existing conditions, or 
independent disease processes.[27][27][56] Under California Highway Patrol v. WCAB (Griffin), 75 Cal. 
Comp. Cases 1241, applicants cannot reopen to add new, unrelated body parts absent clear causal nexus to the 
original injury.[56] 

If the applicant claimed new disability affecting a body part not involved in the original injury, and has not 
established that the new condition results from the original injury or is a compensable consequence thereof, 
the petition should be denied.[27][27][56] 

Argument 5: The Condition Should Have Been Discovered with Reasonable Diligence During the Five-Year 
Window 

Strength: Moderate for Defendants 

While Nickelsberg permits use of medical evidence obtained after five years to support a petition filed within 
five years, defendants argue that the applicant should have diligently pursued medical evaluation during the 
five-year window. If the applicant delayed seeking medical attention or failed to follow up with treating 
physicians, defendants may argue the applicant cannot rely on evidence discovered only through belated 
diligence.[48] However, this argument is less successful if the applicant was complying with treatment or if 
the condition's progression was not apparent until later medical evaluation.[48] 

Risk Assessment: Qualitative Analysis by Scenario 

Scenario 1: Clear Objective Change with Timely Documentation 

Example: 2018 injury rated at 15% permanent disability; 2022 treating physician recommends spinal fusion 
surgery not previously recommended; petition filed February 2023 (within five years). 

WCAB Jurisdiction Risk: Low - Petition is timely filed within five-year window. 

Liability Risk: Low to Moderate - Defendant may dispute causation, but treating physician's contemporaneous 
recommendation for surgery is strong evidence of demonstrable change. 

Evidentiary Risk: Low to Moderate - If treating physician's reports explain the medical basis for 
recommending surgery, substantial evidence standard is likely met. Risk increases if surgery recommendation 
lacks detailed medical reasoning. 

Overall Assessment: Medium-High Probability of Success - The case presents favorable procedural posture 
and strong medical evidence, but outcome depends on quality of medical documentation and defendant's 
credibility arguments regarding independent disease progression. 

Scenario 2: Alleged New Psychological Condition After Physical Injury 

Example: 2019 orthopedic injury; no psychological condition documented at time of award; 2023 applicant 
seeks reopening claiming PTSD related to workplace injury; petition filed January 2024. 

WCAB Jurisdiction Risk: Low - Petition is timely. 
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Liability Risk: Moderate to High - Psychological injuries require heightened scrutiny, and applicant must 
establish that actual events of employment were the predominant cause (51%+) of the psychiatric condition. 
California Labor Code Section 3208.3(b)(1) requires such proof.[33][36] 

Evidentiary Risk: Moderate to High - Applicant must provide substantial medical evidence from a qualified 
mental health professional establishing causation under the predominance standard. If no treating records 
document psychological concerns during the five-year window, the argument that the condition arose from the 
industrial injury weakens considerably.[33][36] 

Overall Assessment: Low to Medium Probability of Success - Psychological injuries have higher bars than 
physical injuries. Success depends on contemporaneous treatment records during the five-year window and 
strong medical causation evidence. 

Scenario 3: Petition Filed Near or After Five-Year Deadline 

Example: 2019 injury; applicant seeks to reopen in 2024 (just within five years); filing date is February 18, 
2024 (but original injury was February 17, 2019). 

WCAB Jurisdiction Risk: High - Technically timely, but any procedural delay or misdating of injury could 
result in jurisdictional bar. Even hours matter; a petition filed after midnight on the five-year anniversary 
would be barred.[1][6][27][27] 

Strategic Risk: High - Any ambiguity regarding the date of injury or petitioner's intent could result in 
dismissal. The WCAB's strict enforcement of temporal requirements means marginal cases are at serious risk. 

Overall Assessment: Risky Posture - Applicants should not wait until the last days before the five-year 
deadline. Filing well in advance provides time for procedural correction if issues arise. 

Practical Implementation Roadmap 

Step 1: Confirm Date of Injury and Calculate Five-Year Deadline 

Immediate Action Required 

The first step is definitively establishing the date of injury (DOI). For specific injuries, this is the date the 
injury occurred. For cumulative trauma or occupational disease, Labor Code Section 5412 establishes that the 
date of injury is when the employee is disabled and knows, or in the exercise of reasonable diligence should 
know, that the disability is caused by employment.[47][51] Once the DOI is confirmed, add exactly five years; 
the petition to reopen must be filed by that date (or by the next business day if the deadline falls on a weekend 
or holiday).[1][6][17][27] 

Documentation Requirement 

Obtain the original workers' compensation claim form (DWC-1), award, or settlement agreement establishing 
the DOI. If the DOI is ambiguous (as in cumulative trauma cases), research the applicant's employment 
history and medical records to identify when disability first occurred and when it became apparent that 
employment caused the condition.[47][51] 

Step 2: Gather Comprehensive Medical History and Obtain Qualified Medical Evaluator Report 

Timeline: 60-120 Days Before Planned Filing 

A. Collect All Medical Records Relating to the Original Injury 

The applicant's attorney should obtain complete medical records from the date of injury through the date of 
original award or settlement. These records establish the baseline condition and provide context for 
identifying demonstrable change.[1][14][16][27][27] Particular attention should be paid to: 

Treating physician reports documenting the applicant's functional capacity, pain levels, and treatment 
responsiveness 

Diagnostic imaging (X-rays, MRI, CT scans) showing structural changes over time 

Records from the original qualified medical evaluator or agreed medical evaluator 
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Any references in medical records to anticipated disease progression or expected outcomes 

Documentation of restrictions and accommodations provided to the applicant 

B. Obtain Recent Medical Records Showing Alleged Change 

Once the five-year DOI anniversary approaches, gather recent medical records (ideally from within the five-
year window, though records obtained thereafter are admissible) documenting the current condition. These 
records should demonstrate: 

New symptoms or worsening of existing symptoms 

New functional limitations not present at time of original award 

New or escalated treatment needs (surgery recommendations, increased medication, new specialist 
consultations) 

Changes in work capacity or ability to perform modified duties 

C. Determine Whether to Use Treating Physician or Obtain New QME Report 

Labor Code Section 4067 requires that if the original award was based on a specific QME or agreed medical 
evaluator (AME), the applicant must use the same evaluator for subsequent evaluations related to new and 
further disability, unless that evaluator is unavailable or has been terminated.[68] If the original evaluator is 
available, contact that physician to request a supplemental report addressing the applicant's current condition 
and whether new and further disability is present. 

If the original evaluator is unavailable, or if the applicant prefers a fresh evaluation, request a new QME panel 
from the WCAB. The requesting party must wait at least 10 days after any applicable denial letter before 
requesting a panel.[68][71] The QME panel process typically requires 30-60 days to receive initial report, 
longer if supplemental reports are needed.[14][68] 

D. Medical Report Requirements 

Any medical report supporting the new and further disability petition must comply with Labor Code Section 
4628 and substantial evidence standards established in Escobedo v. Marshalls.[41][67][70] The report must: 

Address the applicant's current medical condition and functional capacity 

Identify specific changes from the baseline condition documented at time of original award 

Explain, with medical reasoning, why those changes constitute "new and further disability" under Sarabi 
(demonstrable change) 

Address causation: whether the changes result from the original industrial injury or other causes 

Identify any apportionment to pre-existing conditions, intervening events, or non-industrial factors (if 
applicable) 

Provide opinion framed in terms of reasonable medical probability, not speculation 

For psychiatric injury reopenings, establish that employment was the predominant cause (51%+) of any new 
psychiatric condition under Labor Code Section 3208.3(b)(1)[33][36] 

Include adequate examination and history, not merely review of records 

For any surgical or treatment recommendations, explain the medical necessity and causation 

Step 3: Prepare Petition to Reopen with Supporting Documentation 

Timeline: 30 Days Before Filing 

A. Complete WCAB Form 42 (Petition to Reopen) or Equivalent 

The WCAB Information and Assistance Unit provides detailed instructions for completing DWC/WCAB 
Form 42.[32][32] The petition must set forth, specifically and in detail, the facts supporting new and further 
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disability.[4][4] Generic allegations of "worsening" or "need for medical treatment" are insufficient; the 
petition must identify: 

Specific body parts affected 

Specific medical conditions claimed as new and further disability 

Specific medical events or test results documenting change (e.g., "MRI dated January 15, 2023 shows new 
disc herniation at L4-L5 not present on prior imaging") 

Specific dates on which applicant became disabled or required new medical treatment 

Causal nexus: how the new disability results from the original industrial injury 

Reference to supporting medical evidence (e.g., "Dr. Smith's January 15, 2023 report, attached as Exhibit 1") 

B. Prepare and Attach Supporting Declaration 

Under California law, an applicant may submit a declaration under penalty of perjury setting forth facts 
supporting the petition. This declaration should address: 

Applicant's work history and job duties since the original injury 

Symptom progression: when worsening began, nature of worsening, impact on daily activities and work 
capacity 

Sequence of medical treatment: when applicant sought treatment for worsening, what physicians were 
consulted, what tests or procedures were recommended or performed 

Changes in medications or dosages 

Impact on ability to work: was the applicant unable to return to regular work, or lost the ability to perform 
modified duties 

Any intervening accidents, health events, or other factors that might have contributed to worsening (to allow 
physician to address apportionment) 

C. Organize and Attach Medical Records and Reports 

Attach all supporting medical evidence in chronological order: 

Original application/award/settlement establishing baseline 

Treating physician records spanning the period from injury through present, organized chronologically 

Original QME or AME report (for reference) 

New medical-legal report or QME report addressing new and further disability 

Any imaging studies, lab results, or diagnostic testing results 

Surgical reports, if applicable 

Any other objective evidence of change 

D. Verify Accuracy of Case Information 

Confirm case number, employer name, claims administrator name, insurance carrier, and employee name are 
accurate. Any mismatch can delay processing or result in wrong file review.[32][32] 

Step 4: File Petition and Proof of Service 

Timeline: Within 5 Years of DOI 

A. Electronic Filing Preferred 
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Modern practice requires electronic filing through the WCAB's EAMS (Electronic Adjudication Management 
System).[32][32] File through EAMS if possible; paper filings are still accepted but result in processing 
delays. When filing electronically, EAMS generates a timestamp; this timestamp (not the date received by the 
WCAB office) determines whether filing is timely.[27][27] 

B. Complete Document Cover Sheet and Document Separator Sheets 

WCAB rules require that all documents be filed with a document cover sheet and document separator sheets 
for each attachment. Guides 17 and 18 of the WCAB Information and Assistance Unit provide detailed 
instructions.[32][32] 

C. Service on All Parties 

Serve the petition on all parties of interest: the insurance carrier, any known defense counsel, any lien 
claimants, and the applicant's attorney (if represented). Service may be by personal delivery, email (if 
consented), or first-class mail. Include a proof of service declaration with the petition, signed under penalty of 
perjury, certifying that the petition was served on identified parties by specified means on specified 
dates.[32][32] 

D. Maintain Copy for Records 

Retain a copy of all filed documents, including proof of service, stamped by the WCAB office (or the EAMS 
filing confirmation) for the client file.[32][32] 

Step 5: Respond to Defense Opposition and Prepare for Hearing 

Timeline: 10-60 Days After Filing 

The defending insurance carrier will typically file an answer to the petition opposing reopening. The answer 
may dispute: 

Timeliness of filing 

Whether the condition represents demonstrable change 

Causation (whether change results from the original injury) 

Medical evidence sufficiency 

Whether the condition should have been anticipated 

A. File Reply to Answer (if appropriate) 

The applicant may file a reply addressing the defendant's specific arguments. Best practice is to briefly 
respond only to factual disputes; repetition of opening arguments adds little value. 

B. Request or Agree to Record Development Under Labor Code Section 5701 

If medical evidence is incomplete, either party may request that the workers' compensation judge order record 
development. Under Labor Code Section 5701, the judge may order a supplemental medical evaluation, 
functional capacity evaluation, or other evidence gathering.[14] The applicant should proactively agree to 
record development if it will strengthen the case, or oppose it if the record is already adequate. 

C. Prepare Witness and Documentary Evidence for Trial 

If the case proceeds to trial, prepare: 

Applicant testimony: applicant should be prepared to testify regarding symptom progression, medical 
treatment, and functional changes 

Treating physician testimony (if available): treating physicians can provide testimony regarding medical 
findings and recommendations 

Documentary exhibits: prepare labeled exhibits of medical records, organized chronologically, for easy 
reference during trial 
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Apportionment evidence: if defendant claims apportionment to pre-existing conditions or intervening events, 
prepare evidence rebutting such claims 

Step 6: Settlement Negotiation Strategy 

Evaluation Points 

Before proceeding to trial, evaluate settlement value. Key factors include: 

Permanency of the new disability (temporary vs. permanent) 

Additional permanent disability rating (if applicable) 

Value of additional medical treatment authorization 

Applicant's credibility and the strength of medical evidence 

Defendant's exposure if case proceeds to trial 

Applicant's need for certainty vs. willingness to litigate 

Settlement Authority 

New and further disability settlements typically take the form of stipulated awards (awarding additional 
permanent disability benefits and authorizing ongoing medical treatment) or compromises and releases (full 
closure with lump-sum payment). Understand the implications of each form and the applicant's preferences. 

Cost and Timeline Estimates 

Attorney Fees 

Under California Labor Code Section 5307.1, attorney fees in new and further disability cases are typically 
15% of the awarded benefits (permanent disability, temporary disability, or medical treatment authorization), 
subject to WCAB approval. The applicant should understand that attorney fees will be deducted from any 
award. 

Medical Evaluation Costs 

Agreed Medical Evaluator (AME) or Qualified Medical Evaluator (QME) Report: 

If using the original evaluator: supplemental report fees typically range from $500-$1,500, depending on 
complexity 

If requesting a new QME panel: the first QME evaluation is typically no-cost (paid by the claims 
administrator); however, if supplemental reports or depositions are needed, costs may be incurred 

Case Development Timeline 

Minimum Timeline from Injury to Resolution: 5+ Years 

Years 1-5: Original injury processing, award, and potential settlement 

Year 5 (months 1-3): Gather medical evidence, prepare petition, potentially obtain QME report (60-120 days 
if new QME needed) 

Year 5 (month 4): File petition; respond to defense opposition (30-60 days) 

Year 5 (months 5-6): Settlement negotiations or trial scheduling (30-90 days) 

Year 5+ (post-filing): If trial occurs, may extend 2-6 months depending on judge's calendar 

Expedited Timeline (if medical evidence is readily available): 4-6 months from gathering evidence to trial 

Extended Timeline (if record development needed): 8-12 months or longer 

Processing Times by WCAB District Office 
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The San Francisco WCAB District Office typically schedules hearings 60-120 days after petition filing, 
depending on calendar availability and whether continuances are granted for record development. Emergency 
motions for early hearing may be filed if circumstances warrant. 

Northern California Implementation Details 

San Francisco Immigration Court-Corrected to San Francisco WCAB 

The system prompt incorrectly references "San Francisco Immigration Court." The correct institution for 
workers' compensation disputes in Northern California is the Workers' Compensation Appeals Board, San 
Francisco Division. Contact information: 

Main WCAB Office: 100 Montgomery Street, Suite 800, San Francisco, CA 94104; Telephone: WCAB San 
Francisco 

Information & Assistance Unit: Available to assist unrepresented workers with petition filing and procedural 
questions 

Filing Procedures Specific to San Francisco Division 

Electronic Adjudication Management System (EAMS) 

All filings in the San Francisco Division proceed through EAMS. Applicants or their representatives must: 

Register for EAMS access through the WCAB website 

Prepare documents in PDF format 

Upload petition, supporting documents, and proof of service through EAMS 

EAMS generates a filing confirmation with timestamp 

Parties receive EAMS notifications of case activities (oppositions, judge rulings, hearing schedules) 

Local Rule Variations 

The San Francisco Division follows statewide WCAB rules codified in Title 8 of the California Code of 
Regulations, SectionSection 10000 et seq., with limited local variations. No significant local rules distinguish 
San Francisco practice from other WCAB districts regarding new and further disability petitions. 

Judge Assignment Process 

Cases filed in the San Francisco Division are randomly assigned to workers' compensation judges at the time 
of filing. Parties have no control over judge assignment, though some judges have publicly known preferences 
regarding case management. For example, some judges are known to be more receptive to early continuances 
for medical development, while others push for expedited trials. 

Interaction with California Labor Commissioner 

If an applicant encounters retaliation concerns or other employment-related issues arising from the workers' 
compensation claim, the California Labor Commissioner (separate from the WCAB) has jurisdiction. The 
Labor Commissioner enforces workplace protections, including protections against retaliation for filing 
workers' compensation claims.[8][11][8] These protections apply regardless of immigration 
status.[21][21][43] 

Alternative Strategies and Contingencies 

Plan A: New and Further Disability Through WCAB Petition 

Primary Strategy: File timely petition to reopen, establish demonstrable change through medical evidence, 
seek reopening and rating of additional benefits. 

Conditions for Success: 

Petition filed within five-year window 
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Medical evidence clearly documenting change 

Causal nexus to original injury established 

Medical opinion meeting substantial evidence standard 

Timeline: 4-12 months from petition filing to resolution 

Alternative Approach Within Plan A: If initial petition is denied, applicant may file petition for 
reconsideration within 30 days, citing additional evidence or arguing the WCAB misapplied law. 

Plan B: "Good Cause" Reopening Under Labor Code Section 5803 

Secondary Strategy: If a petition for new and further disability fails due to alleged lack of demonstrable 
change, argue that "good cause" exists under Section 5803 to reopen the award based on: 

Mistake of fact (original medical evidence was incorrect or incomplete) 

Newly discovered evidence (evidence of the condition's progression discovered after the award) 

Fraud (if the defendant or original evaluator engaged in fraud) 

Changed circumstances (rendering the original award inequitable) 

Strength: Good cause is broadly defined, but applicants must show the evidence meeting good cause standards 
was (1) discovered after the original decision, (2) not merely cumulative, and (3) could not have been 
discovered with reasonable diligence.[48] 

Risk: Good cause arguments are less successful than new and further disability arguments when the condition 
is not genuinely new; courts skeptically review claims that evidence of a pre-existing condition constitutes 
"good cause." 

Plan C: Insidious Progressive Disease Exception 

Specialized Strategy: If the condition qualifies as an insidious, progressive disease (e.g., asbestos-related 
pulmonary condition, occupational cancer, CTE, Valley Fever), argue that the Board retains jurisdiction 
beyond five years under General Foundry Service v. WCAB (Jackson) to reserve jurisdiction for final 
determination of permanent disability.[42][46][61][64] 

Applicability: This strategy applies only to genuine progressive diseases with long latency periods and 
gradual, undramatic onset. Routine orthopedic or soft-tissue injuries do not qualify, even if they worsen over 
time.[42][46][61][64] 

Recent Development: The WCAB recently held in Oliver v. Tampa Bay Buccaneers that chronic traumatic 
encephalopathy (CTE) qualifies as an insidious progressive disease, creating a new avenue for athletes or 
workers with repetitive head trauma injuries.[42][46][61] 

Plan D: Voluntary Acceptance of Claim for Additional Body Part 

Complementary Strategy: If the defendant has not accepted liability for a body part affected by the new 
disability (e.g., psychological condition not accepted in original award for physical injury), file an application 
for adjudication of claim for that specific body part, arguing that the condition is a compensable consequence 
of the accepted injury. 

Distinction from New and Further Disability: This is technically a separate claim for a different injury, not a 
reopening. It avoids the five-year limitation of Section 5410 but requires establishing causation as a 
compensable consequence.[56] 

Plan E: Criminal Conviction Modification for Immigration Impact (If Applicable) 

Collateral Issue: If the applicant has a criminal conviction potentially affecting immigration status, California 
Labor Code Section 1473.7 and Penal Code Section 1473.7 permit modification of convictions where the 
original plea was entered without advisal of immigration consequences. This is a collateral immigration 
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matter, not a workers' compensation issue, but may be relevant to applicants concerned about immigration 
status and benefits eligibility. 

Preservation and Appeal Strategy 

Unsuccessful Outcomes at WCAB Trial Level 

If the workers' compensation judge (WCJ) denies the petition for new and further disability, the applicant has 
10 days to file a petition for reconsideration with the WCAB.[32][32] The reconsideration petition should: 

Identify specific legal errors in the judge's decision 

Cite controlling precedent (e.g., Sarabi, Applied Materials) 

Provide newly discovered evidence or additional legal arguments not previously presented 

Explain why the judge misapplied the law or failed to consider relevant evidence 

BIA Panel Review (WCAB Appeals Board) 

If reconsideration is denied or the judge's decision is adverse, the case may be appealed to the WCAB panel 
(the appellate division). The WCAB panel reviews whether the judge's decision is supported by substantial 
evidence and applies the correct law.[2][2][9] The applicant's attorney should consider: 

Certification vs. Appeal: Whether to request the WCAB itself decide the issue (certification) or pursue 
appellate review 

Precedential Value: Whether the case presents an opportunity to establish favorable precedent that could 
benefit the applicant in future proceedings 

Appeal Strategy: Whether to appeal on narrow grounds (specific judge errors) or broad grounds (challenging 
the new and further disability doctrine itself) 

Federal Court Challenge (Habeas Corpus or Administrative Procedure Act) 

If the WCAB denies the petition, limited federal court review is available: 

Habeas Corpus: A worker may petition federal court for habeas corpus relief if state procedures are 
inadequate, though such relief is rarely granted in workers' compensation contexts.[1] 

APA Challenge: If a federal agency (e.g., Department of Labor) has issued guidance that the WCAB 
misapplied, federal APA challenge may be available (rare) 

Constitutional Claims: If the WCAB's decision violates federal constitutional rights (e.g., due process), federal 
court challenge may be available (rare) 

These federal avenues are rarely successful and should be pursued only after exhausting state administrative 
remedies and in consultation with appellate counsel. 

Record Building for Appeal 

Throughout the WCAB trial, applicant's counsel should preserve arguments and evidence for potential appeal: 

Create a clear record of the applicant's testimony and the evidence presented 

Preserve all medical evidence, including reports ultimately rejected by the judge 

Object on the record to any procedural errors 

Request that the judge make specific factual findings addressing the elements of new and further disability 

Obtain a transcript of the trial 

Ethical and Professional Conduct Considerations 

California Rules of Professional Conduct Applicability 



Page 31 
(c) 2026 The Law Offices of Fernando Hidalgo, Inc. 

Attorneys representing injured workers in new and further disability petitions must comply with the California 
Rules of Professional Conduct, including: 

Rule 1.4 (Communication): The attorney must keep the client reasonably informed about the status of the 
case, explain significant decisions, and comply with client requests for information. 

Rule 3.4 (Meritorious Claims and Contentions): The attorney must not file a new and further disability 
petition unless there is a non-frivolous basis for the claim. Frivolous filings (e.g., filing after the five-year 
deadline expired, presenting evidence the attorney knows is false) expose the attorney to sanctions and 
disciplinary action. 

Rule 1.6 (Confidentiality): The attorney must maintain client confidences, including medical information and 
personal circumstances relevant to the claim. 

Rule 2.4 (Candor to Tribunal): The attorney must not knowingly misrepresent facts to the WCAB, and must 
disclose material facts adverse to the client's position if required by law. 

Competence Requirement 

Attorneys handling new and further disability cases must possess competence in workers' compensation law. 
An attorney unfamiliar with the strict five-year deadline, substantial evidence standards, and procedural 
requirements should decline representation or associate with competent counsel. 

Fee Arrangements and Transparency 

The attorney's fee agreement with the client should clearly explain: 

That fees are contingent on the applicant obtaining additional benefits 

That fees are typically 15% of awarded benefits (subject to WCAB approval) 

That attorney fees may be reduced by the judge if the award is small or the case is straightforward 

That the applicant is responsible for costs (medical evaluations, court reporters, etc.) in some circumstances 

Candor Regarding Likelihood of Success 

Before filing a new and further disability petition, the attorney must candidly advise the client of the 
likelihood of success based on the specific facts. If the petition faces significant obstacles (e.g., the five-year 
deadline is imminent and medical evidence is incomplete), the attorney should disclose these risks and allow 
the client to make an informed decision about whether to proceed. 

Risk Warnings and Disclaimers 

Jurisdictional Risk: The Five-Year Deadline Is Absolute 

Critical Warning: The five-year statute of limitations in Labor Code Section 5410 is jurisdictional and strictly 
enforced. Missing the deadline by even one day bars the WCAB from hearing the petition, regardless of the 
merits. There is no discretion, no tolling, and no exceptions (save the insidious progressive disease exception 
in rare circumstances). Applicants must file petitions well before the five-year anniversary to account for any 
delays in obtaining medical evidence or administrative processing. 

Irreversible Consequences: Settlement and Compromise 

If the applicant accepts a compromise and release settlement (not a stipulated award), the applicant waives the 
right to reopen the claim for new and further disability. A compromise and release is a final settlement 
extinguishing all rights to future benefits. This is different from a stipulated award, which preserves the right 
to reopen for new and further disability within five years.[45] Before accepting any settlement, the applicant 
must understand whether it is a compromise and release or stipulated award, and the implications of each. 

Medical Evidence Is Critical 

The success of a new and further disability petition depends almost entirely on the quality of medical 
evidence. Applicants should invest in obtaining strong medical reports from treating physicians or qualified 
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medical evaluators meeting substantial evidence standards. Weak or speculative medical evidence will result 
in petition denial regardless of how clear the applicant's subjective worsening may be. 

Immigration Status Does Not Affect Eligibility 

Applicants worried that immigration status might bar them from new and further disability benefits should be 
assured: immigration status is irrelevant to workers' compensation eligibility. An undocumented worker, a 
worker with pending immigration status, or any worker regardless of immigration classification retains full 
rights to seek new and further disability benefits.[21][21][43] 

Defendant's Aggressive Defense 

Insurance carriers routinely contest new and further disability petitions, citing cost concerns and dispute over 
causation. Applicants should expect vigorous opposition and should be prepared for a contested hearing 
before a judge, potentially requiring trial testimony and cross-examination. 

Collateral Consequences 

Filing a workers' compensation claim (including a new and further disability petition) does not trigger 
immigration enforcement or immigration-related consequences. Employers are prohibited from retaliating 
against workers for filing workers' compensation claims, regardless of immigration status.[21][21][43] 
Federal immigration authorities do not have automatic access to workers' compensation case files. 

Appendices 

Appendix A: Relevant Statutory Provisions 

Labor Code Section 5410: New and Further Disability 

Full Text Available at: California Labor Code Section 5410 

"Nothing in this chapter shall bar the right of any injured worker to institute proceedings for the collection of 
compensation, including vocational rehabilitation services, within five years after the date of the injury upon 
the ground that the original injury has caused new and further disability or that the provision of vocational 
rehabilitation services has become feasible because the employee's medical condition has improved or 
because of other factors not capable of determination at the time the employer's liability for vocational 
rehabilitation services otherwise terminated. The jurisdiction of the appeals board in these cases shall be a 
continuing jurisdiction within this period. This section does not extend the limitation provided in Section 
5407." 

Labor Code Section 5804: Five-Year Limit on Modification of Awards 

Full Text Available at: California Labor Code Section 5804 

"No award of compensation shall be rescinded, altered, or amended after five years from the date of the injury 
except upon a petition by a party in interest filed within such five years and any counterpetition seeking other 
relief filed by the adverse party within 30 days of the original petition raising issues in addition to those raised 
by such original petition. Provided, however, that after an award has been made finding that there was 
employment and the time to petition for a rehearing or reconsideration or review has expired or such petition 
if made has been determined, the appeals board upon a petition to reopen shall not have the power to find that 
there was no employment." 

Labor Code Section 3351: Definition of Employee (Including All Workers Regardless of Immigration Status) 

Full Text Available at: California Labor Code Section 3351 

"'Employee' means every person in the service of an employer under any appointment or contract of hire or 
apprenticeship, express or implied, oral or written, whether lawfully or unlawfully employed, and includes: (a) 
Aliens and minors... [Additional subsections enumerate specific categories, all explicitly including 
undocumented workers without distinction based on immigration status]." 

Labor Code Section 3208.3: Psychiatric Injury (Predominance Standard) 

Full Text Available at: California Labor Code Section 3208.3 
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"A psychiatric injury shall be compensable if it is a mental disorder which causes disability or need for 
medical treatment, and it is diagnosed pursuant to procedures promulgated... (b)(1) In order to establish that a 
psychiatric injury is compensable, an employee shall demonstrate by a preponderance of the evidence that 
actual events of employment were predominant as to all causes combined of the psychiatric injury." 

California Code of Regulations, Title 8, Section 10536: Petition for New and Further Disability 

Full Text Available at: 8 CCR Section 10536 

"The jurisdiction of the Workers' Compensation Appeals Board under Labor Code section 5410 shall be 
invoked by a petition setting forth specifically and in detail the facts relied upon to establish new and further 
disability. If no prior Application for Adjudication of Claim has been filed, jurisdiction shall be invoked by 
the filing of an original Application for Adjudication of Claim." 

Appendix B: Key Case Holdings 

Subsequent Injuries Fund v. Workmen's Comp. App. Bd. (Talcott), 2 Cal. 3d 56 (1966) 

Citation: 2 Cal.3d 56 (1966) 

Holdings: 

The five-year period in Labor Code Section 5410 runs from the date of the original injury, not from the date of 
settlement or award closure 

An injured worker may file a petition for new and further disability at any time within the five-year window 

The WCAB retains continuing jurisdiction to decide such petitions even after five years have elapsed, 
provided the petition was timely filed within five years 

The deadline for filing (five years) is distinct from the deadline for decision (no deadline if petition is timely 
filed) 

Date of injury determination under Labor Code Section 5412 applies; for cumulative trauma, the DOI is when 
disability occurs and employee knows or should know employment caused it 

Sarabi v. Workers' Comp. Appeals Bd., 151 Cal.App.4th 920 (2007) 

Citation: 151 Cal.App.4th 920 (2007) 

Holdings: 

"New and further disability" means disability resulting from a demonstrable change in the employee's 
condition 

Demonstrable change includes: (a) gradual increase in disability, (b) recurrence of temporary disability, (c) 
new need for medical treatment, or (d) change of temporary disability into permanent disability 

The demonstrable change must occur within the five-year period 

Medical recommendations for procedures (e.g., surgery) not previously recommended constitute demonstrable 
change if causally connected to the original injury 

Causal nexus between original injury and claimed new disability must be clearly established 

Applied Materials v. Workers' Comp. Appeals Bd. (Chadburn), 64 Cal.App.5th 1042 (2021) 

Citation: 64 Cal.App.5th 1042 (2021); 86 Cal.Comp.Cases 331 

Holdings: 

Reaffirms definition of new and further disability from Sarabi 

Clarifies that the demonstrable change must have occurred within the five-year window, even if medical 
evidence of that change is obtained afterward 
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Treatment records dated within the five-year period (e.g., 2005-2006) satisfy the temporal requirement even if 
case proceeds to trial years later (2017) 

Psychiatric injuries resulting from workplace events (e.g., sexual abuse by treating physician) can constitute 
new and further disability compensable consequences of original physical injury 

Compensable consequence injury theory allows recovery for psychological injuries arising from treatment of 
original industrial injury 

County of San Diego v. WCAB (Pike), D072648 (2018) 

Citation: [Unreported; analyzed in 86 CCC 1 and subsequent commentary] 

Holdings: 

While jurisdiction exists under Section 5410 to reopen and seek new and further disability, specific benefit 
types (temporary disability beyond 104 weeks) remain subject to statutory limitations 

Labor Code Section 4656 (as amended) limits temporary disability to 104 weeks within five years of injury 
date 

WCAB lacks authority to award temporary disability benefits extending beyond five years from the date of 
injury, even if the worker was temporarily disabled prior to the five-year mark 

Jurisdiction and benefit entitlement are separate inquiries; jurisdiction may exist without authority to grant 
specific benefits 

General Foundry Service v. WCAB (Jackson), 42 Cal. 3d 331 (1986) 

Citation: 42 Cal. 3d 331 (1986) 

Holdings: 

The five-year limitation in Section 5804 does not apply to insidious, progressive diseases 

For progressive diseases, the WCAB may tentatively rate disability and order advances based on that rating 

The WCAB may reserve jurisdiction beyond five years for final determination when: (a) the condition 
becomes permanent and stationary, or (b) the permanent disability reaches 100 percent total 

An insidious progressive disease has three characteristics: (a) caused by remote, undramatic exposure unlikely 
to be appreciated at the time, (b) worsens gradually at a rate so slow it becomes well-established before 
becoming apparent, (c) has a long latency period between exposure and symptom onset 

The exception does not extend to routine orthopedic injuries or conditions caused by specific traumatic events 
(with rare exception for CTE) 

Standard Rectifier Corp. v. Workmen's Comp. App. Bd., 65 Cal.2d 287 (1966) 

Citation: 65 Cal.2d 287 (1966) 

Holdings: 

New and further disability must be real and proven with new evidence 

The alleged new and further disability must represent a change from the condition at the time of the original 
award 

The new disability must be causally related to the industrial injury 

Burden of proving new and further disability rests with the applicant 

Medical evidence supporting new and further disability claims must explain how and why the condition has 
changed, not merely describe current symptoms 

Oliver v. Tampa Bay Buccaneers, 2022 Cal. Wrk. Comp. P.D. LEXIS 251 
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Citation: [2022 Cal. Wrk. Comp. P.D. LEXIS 251; reported in Sullivan on Comp] 

Holdings: 

Chronic traumatic encephalopathy (CTE) caused by repetitive head trauma qualifies as an insidious, 
progressive disease 

Although CTE cannot be officially diagnosed until postmortem examination, the WCAB may base findings on 
presumed CTE supported by neurological evaluation and progressive neurological deterioration 

Multiple head injuries over years of employment causing gradual, undramatic onset of neurological symptoms 
satisfies the Ruffin factors for insidious progressive disease 

The WCAB may reserve jurisdiction for final determination of disability in CTE cases pending development 
of medical evidence or achievement of permanent stationary condition 

This represents an exception to the rule that traumatic injuries do not qualify as insidious progressive diseases; 
brain injuries may qualify if they meet Ruffin factors 

Rader v. Ticketmaster Corp., 2026 Cal. Wrk. Comp. P.D. (January 8, 2026) 

Citation: [Rader v. Ticketmaster Corp. (2026) 91 CCC 11; reported as Panel Decision] 

Holdings: 

When attorney fees are commuted from permanent disability award (reduced payments over time), the 
commutation is limited to the specific dollar amount awarded 

Once the total amount withheld equals the attorney fee awarded, deductions must cease and full benefit 
payments must be restored 

The WCAB retains jurisdiction under Section 5803 to enforce its awards and order cessation of deductions 
even more than five years after the date of injury 

Commutation is limited to the specific fee amount, not a permanent reduction of the weekly benefit rate 

This decision, while technically about fee commutation, reaffirms the WCAB's continuing enforcement 
jurisdiction under Section 5803 beyond the Section 5804 five-year window 

Appendix C: WCAB Procedural Forms and Instructions 

WCAB Form 42: Petition to Reopen (DWC/WCAB Form 42) 

Availability: WCAB Information and Assistance Guide 11: How to File a Petition to Reopen 

Form Requirements: 

Identify applicant, employer, and defendants 

Identify case number (if known) 

State specific facts supporting new and further disability 

Attach verification (declaration under penalty of perjury) 

Include proof of service certifying service on all parties 

Document Cover Sheet and Document Separator Sheets 

Availability: WCAB Information and Assistance Guides 17 and 18 

Requirements: All filings must include standardized cover sheets and separators, whether filed electronically 
or on paper 

Declaration of Readiness to Proceed 

Availability: WCAB Information and Assistance Guide 5 
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Purpose: Used to notify the WCAB that the applicant is prepared to proceed to hearing; may be filed with the 
petition to reopen or separately 

Appendix D: Medical Evidence Requirements and Substantial Evidence Standard 

Labor Code Section 4628: Medical-Legal Report Contents 

Full Citation: California Labor Code Section 4628 

Key Requirements: 

Identification of the applicant and defendant(s) 

Description of the examination performed 

Description of the medical history taken 

Statement of the medical-legal opinion with respect to the specific condition addressed 

The basis for the opinion 

Escobedo v. Marshalls (2005), 70 Cal. Comp. Cases 604: Substantial Evidence Standard for Medical Opinions 

Citation: Escobedo v. Marshalls (2005) 70 Cal. Comp. Cases 604 

Standards for Substantial Evidence: A medical opinion constitutes substantial evidence only if: 

It is framed in terms of reasonable medical probability (not possibility or speculation) 

It is not based on surmise, speculation, conjecture, or guess 

It is based on pertinent facts derived from an adequate examination and history 

It sets forth reasoning in support of conclusions 

For apportionment opinions, it explains both "how and why" non-industrial factors contribute to disability 

WCAB Medical Quality Assurance Checklist 

Availability: WCAB Medical-Legal Quality Assurance Checklist 

Guidance: Detailed checklist for evaluators and parties to ensure medical reports meet substantial evidence 
standards 
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